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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Second Reading 
Resumed from 15 September. 

HON KEN TRAVERS (North Metropolitan) [3.41 pm]: I should probably start my speech on the 
Bell  Group  Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 by making a couple of 
quick comments about the report of the Standing Committee on Legislation. In doing so, I say to the other 
members of the legislation committee that I enjoyed serving on the committee with them. Even though we were 
under incredible time constraints for an extremely complex piece of legislation, as the Attorney General has just 
pointed out, I found it a very productive experience. I enjoyed working with the other members of the 
committee. It reminded me yet again why it is so important that bills of this nature be referred to a committee. 
I  also think I speak for every member of the committee when I congratulate the staff of that committee for the 
work they did. It was truly extraordinary of them to put together all the material and to bring together a report. 
It  was above and beyond the call of duty. I hope the Clerk will pass on to the staff of that committee the house’s 
recognition and acknowledgement of the great job they did. It is fair to say that a number of government officers 
also assisted the committee with responses and submissions through the Attorney General and the Treasurer and 
they also need to be congratulated. 

It is an extremely complex bill with a fascinating history, and there is a range of confusions around the bill. 
To  date, there have been some 20-odd years of litigation between the liquidator and a group of banks about 
whether or not the banks acted correctly in getting security over the assets of the Bell Group companies when 
they went into liquidation. That litigation was funded by the Insurance Commission of Western Australia, 
although I think at the time it commenced the action, it was called the State Government Insurance Commission. 
It has changed its name in the time that has passed. It funded the majority of that liquidation, although the 
original agreement included three parties. 

The government has now put the case to the house that, having gone through that process, there is a need at the 
next stage of the process to determine how the money for the settlement with the banks, which I think represents 
about $1.7 billion, should be distributed amongst both the funders of the liquidation and the creditors that remain 
of the Bell Group companies. The government has put the argument that that is such a complex and difficult 
thing to achieve that there is likely to be another lengthy period of litigation that serves nobody. That is a valid 
argument for the government to put to the house by way of a piece of legislation such as this. 
At one point during the committee hearings, I asked one of the government officers whether or not the general 
policy of the bill is to seek to apply the current law through the processes that are established under this bill. 
The  answer to that question was yes. I think that has been the general position that has been put forward in the 
public debate by the government. It is seeking to set up an authority that will work through all the issues, reach a 
conclusion and determine how the money should be distributed according to the laws as they apply. Of course, 
although the committee could not look at the policy of the bill, it became very clear to me that that is not exactly 
what we are doing here. We are doing a couple of things. We are creating an authority that will go through a 
process to determine how that money should be distributed amongst the creditors, but there will be some 
significant changes to the law as it operates, particularly the way in which section 564 of the Corporations Act 
operates. Having said that, the law will be changed clearly to enhance the position of the state. 
It is fair to say that, over the 20 years, the Insurance Commission did not, I assume—I am not always clear about 
this and I will come to that in a minute—fully secure the position of the state in this litigation. I think that is a 
matter that needs to be considered by this house. The government spent, through the Insurance Commission, 
some $200 million of government agency money to fund the liquidators’ action against the banks. At the same 
time, it put at risk a further $300 million in potential court costs for the state of Western Australia should it have 
been unsuccessful. That is a round figure of about $500 million in funding for a return of $700 million to 
$750 million to the state, as outlined by the Treasurer in the other place. I would have thought that if the 
government was going to risk $500 million for a maximum return of $750 million, it would have ensured that all 
its i’s were dotted and its t’s were crossed and that it would have had a rock solid position to ensure that at the 
end of that process, if it won, it would not only get the $200 million that it put up, but also secure further money. 
I am not sure how it occurred. I put in a freedom of information application to the government for cabinet 
submissions on the Bell litigation. The documents that I received certainly do not seem to indicate that the 
government had at any stage been kept informed of these matters to any great degree. That may be an issue with 
the way things went on at the Insurance Commission. This is not a critique of the commission, because there was 
different management at the time, but I think that sometimes the—exasperation is perhaps a bit strong—body 
language of the current head of the Insurance Commission indicates that he has struggled with some of the issues 
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that have been raised in this bill, as he has had to deal with them and sort out the mess that he inherited, while 
also trying to protect the interests of the state with the money that was put at risk. The first point the house needs 
to accept and acknowledge is that it is not simply trying to apply a simplified mechanism through the authority 
of the law as it exists. Rather than spending a lot of time on that matter in the debate today—this is the advantage 
of the committee stage—I will be more than happy to make my point about that in the committee stage and point 
out the areas in which the bill differs significantly from section 564 of the Corporations Act. However, today I 
want to refer to section 564 and the issue of what is “just”. The term “just” has a lot of significance in Australian 
politics and the Australian Constitution, and those who have seen the film The Castle would very well 
understand the prominence of the term “just” in the commonwealth Constitution. However, it is worth reading 
out section 564 of the Corporations Act, which states — 

564 Power of Court to make orders in favour of certain creditors 
Where in any winding up: 

(a) property has been recovered under an indemnity for costs of litigation given by certain 
creditors, or has been protected or preserved by the payment of money or the giving of 
indemnity by creditors; or 

(b) expenses in relation to which a creditor has indemnified a liquidator have been recovered; 

the Court may make such orders, as it deems just with respect to the distribution of that property 
and the amount of those expenses so recovered with a view to giving those creditors an advantage 
over others in consideration of the risk assumed by them. 

The key term there is that the court needs to deem what is “just” in the distribution of that property and it refers 
to an advantage being given to a set of creditors that have funded the liquidation in consideration of the risk 
assumed to them. A lot of tests need to be applied in that. The first, of course, is the need to be a creditor, and 
there is debate about that matter. The government will argue strongly that the Insurance Commission of WA is a 
creditor, but whether ICWA is a creditor is debatable, and the law will be changed very clearly in the Bell Group 
bill to ensure that there is no doubt that ICWA is a creditor. Secondly, it needs to determine what is just in terms 
of a reward, whereas the bill refers to “appropriate compensation”. Again, we will be able to get into the detail of 
those two things during the committee stage. 
I raise that because a key point about this bill is whether it is constitutional. I think the house is clearly better 
informed as a result of this bill having been referred to the Standing Committee on Legislation, because it 
obtained a legal opinion from Ken Pettit, SC, who has done much work in Western Australia both for the 
government and, I am sure, in actions against the government, and his opinion helps inform this debate. The first 
thing that is worth noting from Mr Pettit’s opinion is at clause 36, which states — 

36. In conclusion on question 1: 

(a) The Bill may not be consistent with a view that the Bill’s object is a “just” 
distribution, because, first, there is no express requirement to effect a just or fair 
distribution; second, the outcome will turn on unreviewable exercises of discretion; 
and, third, the Bill sets its own criteria for fairness, not including reference to pre-
existing law. 

(b) Clauses of the Bill are consistent with one or more objects of the Bill, but not 
inconsistent with all objects considered together. 

Again it is clear that Mr Pettit is telling us that this bill does not deal with what is just in that regard, but it is 
important for this house to consider. I have been in this house for some considerable time; in fact, I was on a 
committee for about six years—I think there is only a few of those members of the committee left in this house; 
in fact, the President was the chair of that committee—that looked at the erosion of private property rights. 

Hon Sue Ellery: So was I. I will never forget that report. 

Hon KEN TRAVERS: I think Hon Sue Ellery was on that committee for only part of the six years I was on that 
committee. 

Hon Sue Ellery: I will never forget that report. 

Hon KEN TRAVERS: She was a part-timer on that committee. In fact, I think my involvement began with the 
Constitutional Affairs Committee, which is now the Standing Committee on Environment and Public Affairs, 
that dealt with petitions and which extended over a number of Parliaments and looked at the way property is 
resumed. I have heard many members on the other side talk about the need for a provision in the state 
Constitution that ensures that property is resumed on just terms. Mr Pettit provided an opinion, and I quote now 

 [2] 



Extract from Hansard 
[COUNCIL — Tuesday, 17 November 2015] 

 p8247b-8253a 
Hon Ken Travers; Hon Robin Chapple 

clause 70 of his opinion, which is part of appendix 3 of the Standing Committee on Legislation’s report, and 
which states — 

(a) The Bill is not constrained by s 51(xxxi) Constitution. 

That is right. He is arguing that the bill is not captured by the commonwealth Constitution, but his next point is 
the most telling — 

(b) If the Bill were constrained by s 51(xxxi) a court would be likely to hold that it effects an 
acquisition of property other than on just terms. 

Members should understand that in passing this bill we will be passing legislation that, in the opinion of 
Mr Pettit, would likely be found to be in breach of that section of the commonwealth Constitution. One thing we 
know is that we can hold principles, but no matter how well those principles are justified, once a reason is found 
to ignore those principles on these matters, a precedent is set. Members on the other side in particular who have 
railed against the issue of the question of governments taking property on anything other than just terms need to 
be fully aware and very clear that in passing this bill they are passing legislation that, in the opinion of Mr Pettit, 
would be held that it affects the acquisition of property other than on just terms. So from now on those members 
on the other side who rail on those matters will no longer have clean hands on these matters because they will 
have been party to the passage of legislation that allows for the resumption of property that is on other than just 
terms. 

Hon Michael Mischin: That is nonsense. 

Hon KEN TRAVERS: It is not nonsense, Attorney General. 

Hon Michael Mischin: You are pulling bits out without any coherent structure to it; but, anyway, carry on. 

Hon KEN TRAVERS: I think there is a very coherent structure; it is a very simple fact. I challenge the Attorney 
General to stand in this house and tell us that Mr Ken Pettit, SC, was wrong in his opinion. 

Hon Michael Mischin: That is not the point, is it? Anyway, carry on. 

Hon KEN TRAVERS: It is the point. It is exactly the point about the policy of this bill. The policy of the bill is 
such that in the opinion of Mr Pettit, SC, if it was a commonwealth bill, it would be found to be unconstitutional. 
When we pass this legislation, those people in this chamber who hold as a principle that the state should only 
ever apply legislation that results in the acquisition of property on just terms will be breaching their principles on 
that matter. I accept that people can come up with whatever explanation they like to justify why on this occasion 
some other principle was more important than that principle. We should be under no illusion. No member should 
sit here and say later that they did not realise that that is what that bill did. When members are railing against 
those issues in the future, I will remind them of this occasion when the government introduced and this house 
passed legislation that allows for the resumption of property on something other than just terms. I am sure the 
Attorney General will put the case later why on this occasion that is necessary. We should remember that the 
beauty of a constitution such as the commonwealth Constitution is that it does not allow the Parliament to make 
those decisions about which principles it will apply; it sets the principles that will apply in all circumstances. 
That is the point, Attorney General. We are not applying that principle on this occasion. If we were the 
commonwealth Parliament, we would not have the choice to determine if that would be the case. 

Having said that, there are potentially other reasons and areas around which this bill will be appealed. I read in 
the paper last week that some sort of agreement—I do not know whether that is right or wrong; the Attorney 
General may be able to advise the house later—has been reached between the vast majority of the parties that are 
potentially involved in the actions. It was clear in the article that at least one party that is based in Belgium is still 
not a party to that agreement. I suspect it is probably the most aggressive litigator of all the potential parties. 
I  suspect that it will be combing through the agreement and looking at all the areas. One of the areas, sadly, that 
we did not have enough time to look at as a committee was the interjurisdictional issues that arise out of this bill, 
although I note that the Attorney General’s amendments to the bill might seek to achieve that. I am happy if the 
Attorney General wants to briefly interject. Are the amendments that he tabled today that appear in the 
supplementary notice paper simply the amendments that we had prior to the bill being referred to the committee 
and the responses of the committee or have some additional matters been addressed by way of amendments from 
the government? 

Hon Michael Mischin: They consist of the original supplementary notice paper as modified and supplemented 
by the committee’s recommendations, and the government’s response to those. 

Hon KEN TRAVERS: I will raise this when we get to the committee stage but it seems to me that some 
additional matters may have been raised. Part of the problem I have is that we are dealing with this in a fairly 
hasty manner. As members know, we always have party meetings on Tuesdays. We received a copy of the first 
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draft of the government amendments this morning. I am happy to go through that when we get to the committee 
stage of the debate. 

The other thing I wanted to do this afternoon is make a couple of comments about the committee report. As I 
said earlier, I congratulated all the committee members and identified how much I enjoyed working with them. 
In the main, we produced a report and the overwhelming majority of the report was agreed to by all members of 
the committee. I say to the Attorney General that I appreciate the fact that in his amendments he has not just 
adopted the comments of the majority of the committee but those of the minority of the committee as well. 
The  Attorney General did one of the things that I wanted to do but I thought I would err on the side of caution 
with my minority position, being the day on which the bill receives assent. I think that his amendment is the best 
outcome. 

Hon Robyn McSweeney: You’re a happy camper. 

Hon KEN TRAVERS: I am giving praise. It is not often one puts in a minority report because one does not 
have the numbers and the government adopts that. I put it down to my persuasive arguments in the report. In all 
seriousness, I think it is a better bill for having done that. I recommended the six months but it was always my 
view that for a bill such as this, other than clauses 48 to 50, in which there is a specific reason for the date they 
become operative actually pre-dating the bill being given royal assent, it is absolutely appropriate that the 
amendment be moved by the Attorney General for the bill to come into operation the day after it is given assent. 
That is the nature of the bill. It always worried me. I could never understand why we were allowing it. We did 
not have time as a committee to keep going back to all these matters. I recommended the six months because I 
thought there may be a reason we might need to stagger the introduction of provisions. I could not see it. 
My  preference had always been the six months so I appreciate the fact that the government has picked that up 
and adopted it. 

One of the other great concerns that I had about this legislation, which is in some way mitigated by the 
recommendations of the committee and the adoption of those recommendations by the government, is the whole 
issue around transparency. We could create an authority, the authority could go away and look at all these 
matters, make a recommendation to government and government could then make a decision that is completely 
contrary to the recommendation of the authority and we would never have known. The likelihood is that no-one 
would potentially know the full ramifications of what had been decided. Again, the amendments that were put 
forward by the Attorney General after consideration of the committee report clearly deals with those matters, and 
I appreciate that as well. Although this bill is an extremely rare and unusual beast, I expect we will probably 
never see anything like it before the Parliament again. 

Hon Michael Mischin: I hope not. 

Hon KEN TRAVERS: Yes; certainly not in my lifetime. At the very least, adding that degree of transparency to 
this bill is an improvement to the legislation. At least at the end we know what the authority determined and we 
know what the Governor made as a final determination. 

I wanted to make a couple of quick points about where I dissented from the majority, to make sure it is clear. 
I  think on most occasions Hon Lynn MacLaren joined me. One was at paragraph 4.11 of the report, in which we 
made the following point — 

… the question of whether WA Glendinning Pty Ltd offered to help fund the litigation, including the 
circumstances and timing of any offer, may be an important consideration for the court when reaching a 
decision under section 564 on what is a ‘just’ reward for the risks assumed by the Funding Creditors. 

This goes to this issue I mentioned earlier about how section 564 would operate and the whole issue about 
justness and rewards. I will leave it to the members of the committee who wrote the majority report to explain 
their view. I believe that was just a simple statement of fact. Why the majority of the committee did not want to 
agree to that clause is for them to explain, but I think I covered that earlier. Evidence was given to the committee 
that there was a point at which WA Glendinning made an offer. The government disputes that and I accept its 
view of the case. The simple fact of the matter is that if it went to court, that would be an area in which the court 
would need to make a decision. Was a serious offer ever made to assist in the funding of the litigation and what 
were the circumstances around which the government refused that offer to assist? We should remember that 
along that pathway there was an original agreement about the litigation funding creditors. That changed at one 
point during the middle of this process. If they had made an offer—I make it clear that there are two views on 
this—and the government had refused, the courts could say, “Hang on; if you did not let someone else share in 
accepting that responsibility, the reward you get would not be as large as it would otherwise have been.” It is 
simply a matter of fact. I do not seek in any way to arrive at a conclusion of that matter. As a committee, we 
were not able to get into the detail of that. I think it is something that would need to be resolved if this legislation 
was not passed and the matter went to court. It would also need to be resolved if the legislation was passed but 

 [4] 



Extract from Hansard 
[COUNCIL — Tuesday, 17 November 2015] 

 p8247b-8253a 
Hon Ken Travers; Hon Robin Chapple 

then ruled unconstitutional. Again, I think we will probably cover a couple of those matters as we go through the 
committee report and the amendments moved during Committee of the Whole. 

I dissented from the rest of the Standing Committee on Legislation at paragraph 5.5 of the report. I wanted to 
bring to the attention of the house Mr Pettit’s view that if this were a proposal of the commonwealth 
government, it would likely offend section 51(xxxi) of the commonwealth Constitution, and I think I already 
covered that in my comments earlier today. At paragraph 7.75 of the report I noted that the legislation alters the 
existing law provided for by section 564 of the Corporations Act. Again, I think I pretty much covered most of 
my arguments earlier on, but it is important that we understand as we go through the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Bill 2015 those areas where the legislation differs from the 
way in which section 564 of the Corporations Act operates, because that is the main legislation under which the 
distribution of moneys to funding creditors would have otherwise occurred. 

At paragraph 7.100 Hon Lynn MacLaren and I dissented from committee recommendation 24, that clause 43 be 
amended to clearly legislate the government’s intention on the contents of the authority’s final report. To find the 
reason for our dissent, members will need to look at minority recommendation 3. We gave a clear indication of 
what should be in the final report, and I note and appreciate that the Attorney General has sought to address that 
issue in his amendments. It is one of those situations in which there is not that much disagreement between us; in 
fact, the Attorney General has now sought to agree with me and Hon Lynn MacLaren with regard to ensuring 
that what needs to be in the final report is in the final report. 

I want to make brief mention of the response—which I appreciate—tabled by the Attorney General at the start of 
today’s sitting. I have had a chance to go through it fairly quickly and, as I say, the government’s response is 
overwhelmingly that it agrees with the report, but there are a couple of points of disagreement. One of them is at 
recommendation 13, and recommendation 15 also comes into play. Recommendation 13 reads — 

The Committee recommends that the Attorney General assure the Legislative Council that clause 
32(2) of the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 
covers information on all persons with respect to whom the Authority intends to make 
recommendations.  

The Attorney General says that the government does not accept this recommendation because it fixes upon a 
matter upon which certain creditors are regrettably fixated—that is, how much other creditors will receive as a 
result of the distribution, rather than how much an individual creditor should receive. 

The Attorney General can correct me if I am wrong on this, but my reading of that is that the committee was 
saying it is unclear what clause 32(2) does, but that it allowed for information on all persons with respect to 
whom the authority intends to make recommendations. If it is not, it is still my view that we need to make the 
bill clearer to give guidance to the authority as to what it should do. As I understand it, under the current 
arrangements a liquidator, as a creditor, is able to make a case for what it believes it is owed as a creditor and 
also express a view about other claims that are being put before the creditors. I think that should be the way. 
It  was certainly the view of the committee, on the advice we got, that that is allowed under clause 32(2), and we 
want to clarify that. Clearly the Attorney General is saying that that is not what he wants, but if that is the 
government’s view, he needs to think about whether the bill needs to be further amended to provide that clarity. 

Recommendation 15 reads — 

The Committee recommends that the Attorney General confirm to the Legislative Council that it 
is not the intention of clause 32(4) of the Bell Group Companies (Finalisation of Matters and 
Distribution of Proceeds) Bill 2015 to confine a person to making a written submission on 
liabilities of a WA Bell Company to that person, rather than on liabilities to other persons.  

The government’s response to recommendation 13 also addresses this matter. I have had only a short time to 
read it, but to be honest I do not think it does. The committee was trying to get some clarity and I suspect it is 
probably an area around which we need to get some greater clarity in this house. My personal view is that clarity 
should be in the direction of ensuring that, yes, people are able to make their submissions. The authority can 
refuse to consider what people put forward, and one of the things about this bill is that it is structured in such a 
way as to effectively make judicial review impossible, but it is my view that those matters should be allowed and 
that people should be allowed to express a view as to what their claims are and a recommendation in terms of 
what they should be paid. They should be able to put forward arguments as to the issues around their case and 
issues around other creditors and what they are being paid. That is my view, and I think we need greater clarity 
around that, but we can go into more detail when we consider those clauses. 

I refer now to the response tabled by the Attorney General earlier today with regard to recommendation 3. 
Recommendation 3 reads — 
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The Committee recommends that the Attorney General inform the Legislative Council whether 
the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 
practically excludes any opportunity for judicial review due to the operation of provisions such as 
33(3), 34(4), 35(8) and 36(9).  

The Attorney General’s response went to the question of whether the bill practically excluding any opportunity 
for judicial review is one of judgement. I say to the Attorney General that that is absolutely correct, but the 
committee was again trying to gain some clarification around this matter, because this is actually a really 
important point. It is potentially a matter of judgement by the courts. He went on to say that the intent of the bill 
had been made plain in the second reading speech and in the submissions to the committee by the government—
that is, to minimise opportunities for litigation, including by way of judicial review, in order to achieve the 
objects set out particularly in clause 4(a) and (h). He said that to that end, a number of protective provisions were 
included to minimise the risks and that the process of distribution would be further protected by challenges to the 
recommendations of the authority and the determination of the Governor. I had hoped that the Attorney General 
would give us a far stronger answer than that, because if there is a legal case to be had, it will be a question of 
whether it is about the executive. I am trying to remember the correct terms. In layman’s term, the legislation 
requires judicial review under the principles of the law. If that does not occur, the courts arguably could strike 
down this legislation. It obviously goes to the issue of separation of powers. We need to be careful that, by being 
clever with this bill, we do not become so clever as to give a reason for the High Court to knock it out on the 
basis that we are denying the courts any ability to have any meaningful judicial review.  

Clearly, the recommendation of the committee was to try to get confirmation from the Attorney General on that 
point. It is my view that the response we have received—I qualify this by referring to the short time we have had 
to look at it—does not give me that degree of confidence. In one of the briefings I had on this bill, the issue was 
raised that the only time the High Court has been adventurous in recent times has been when the federal 
executive has tried to extend its powers. I suspect, if that is the case, that the danger for us is that the High Court 
might seek to be a bit more adventurous in its rulings when it thinks the states are seeking to extend their 
executive powers. I realise it is a matter of judgement, but finer minds than mine will need to be applied to the 
question of judgement about how far this bill goes in seeking to remove any capacity for any meaningful review 
of the process. 

The clauses mentioned in the recommendation effectively provide, all the way through, that it does not matter 
whether someone has followed what they are required to do under the legislation, the decision is still valid. 
This  basically opens up and gives the authority, and ultimately the Governor, the capacity to do whatever they 
like. We have set up a bill that provides a system for what is required to be done, but at the end of the day the 
authority cannot be held to account if it does not do what is outlined in the clauses of the bill. A better way of 
describing it would be “best practice”, rather than the legislation, in the way in which this bill is written. We are 
asking the authority to think about doing these things, but if it does not do them, that is all right, because the fact 
that they were not done does not invalidate the authority’s decisions or actions. I think that will be a very 
interesting point. I note the Attorney General’s view that it is a question of judgement; it may well ultimately be 
a question for the judges. 

With those comments, I conclude by again thanking the Attorney General for the material he has provided. 
I  appreciate that the government has, in the main, adopted both the majority and the minority committee 
recommendations. I again make the point to the Leader of the House that it is my humble opinion that, having 
sent this bill to a committee, we will end up with better legislation than if we had simply sought to progress it 
through the house a month ago. This is a good demonstration of the role of committees. This side of the house 
continues to be committed to getting this bill through this place this week so that it can be considered by the 
other place and dealt with this year, while still applying the necessary rigours and scrutiny. The committee 
process has absolutely added to this process by providing a forum where this can be done properly, compared 
with how we probably would have dealt with it if we had tried to muddle our way through the committee stage 
without the benefit of the opinions, the recommendations and the responses of the government. That concludes 
my comments on the bill. 

HON ROBIN CHAPPLE (Mining and Pastoral) [4.24 pm]: As Hon Ken Travers said, the 
Bell  Group  Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 was introduced a while 
ago. In the time this bill has been before the house, I have produced three briefing sheets as we have moved 
forward. Firstly, I want to thank a number of people who provided me with briefings on this bill over time, 
including Paul Evans from the State Solicitor’s Office; Lisa di Paolo, the principal policy adviser from Treasury; 
and Rod Whithear, the chief executive officer of the Insurance Commission of WA. I also received briefings 
from Gary Trevor of Ferrier Hodgson. I have had a number of people approach me on this matter, and I thank 
them for their input. It has helped me to formalise my position on this piece of legislation. 
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Quite clearly, this legislation has been a long time coming. The bill provides a framework for the dissolution of 
the WA-registered Bell Group companies, and the administration and distribution of the Bell litigation proceeds, 
with a view to avoiding further protracted and expensive litigation. The Bell Group litigation is the longest 
running litigation in the state’s history, and one of the longest running in Australian history. Twenty-plus years 
of litigation, $200 million spent by the Insurance Commission of Western Australia and other money spent led to 
a settlement of $1.7 billion from an assortment of Australian and other banks in 2013. The Insurance 
Commission of WA has been, at least since 1999, the major funder of the litigation. It has done so on the basis of 
a raft of agreements entered into by other parties, particularly the Australian Taxation Office—I will talk a bit 
more about those shortly—and what we refer to as BGNV, which is the Bell Group Netherlands Antilles, that the 
carriage of the litigation would be respected in case of settlement. 

On 14 September 2015 we received some amendments from the Attorney General, and we have subsequently 
received some more. The amendments arose, interestingly enough, from the Australian Taxation Office entering 
into the process a little later. After the second reading speech for this bill, the government became aware that the 
Australian Taxation Office, a creditor and participant in the Bell distribution proceedings, had issued notices of 
taxation assessments against a number of the Bell Group companies for the 2014–15 financial year with respect 
to moneys recovered by the liquidator as a result of the Bell proceedings. Those assessments, which had been 
issued to multiple companies for approximately $300 million, may reduce the pool of funds available to all 
creditors to satisfy their pre-liquidation debts and to compensate indemnifying creditors for the funding risks 
they assumed. It is in the interests of the creditors that those taxation assessments be contested by the Bell 
companies by way of objection and, if necessary, by appeal. The liquidator of the Bell Group has formed the 
view, and maintains, that the amounts claimed by the ATO in its assessments are excessive and that taxation 
losses available to the Bell Group companies should totally extinguish or diminish any liability for post-
liquidation taxation. The proposed amendments to the bill make it consistent with the operation of the 
commonwealth taxation laws—those were the amendments moved, as I said, on 14 September—while 
minimising the impact of those amendments on the attainment of the overall objectives of the bill. To proceed 
with minimal delay and disruption while disputed taxation issues are resolved between the ATO and the WA 
Bell companies, the amendments will allow the bill to operate at least on those funds that are not subject to the 
taxation assessments, then assessed at approximately $1.5 billion. 

A number of fairly lengthy documents and reports following the money trail made it extremely complex to 
ascertain who some of the eventual parties in this process were going to be. We know that courts all around the 
world have been involved in this process, and it has become an incredible money-making venture for the lawyers 
who have been involved in this process. The amendments moved on 14 September implement a regime that 
allows tax assessments to be challenged by not dissolving companies on day one of the bill being enacted and 
allowing for interim payments. In our opposition to the bill, we find ourselves, notwithstanding the comments 
that have come from thirtieth report of the Joint Standing Committee on Delegated Legislation — 

Debate interrupted, pursuant to standing orders. 

[Continued on page 8265.] 
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